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DETAILED ACTION 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 5, 7, 8 and 12-14 are rejected under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

Claims 5, 7 and 12 contain the trademark/trade name Eudragit. Where a 
trademark or trade name is used in a claim as a limitation to identify or describe a 
particular material or product, the claim does not comply with the requirements of 35 
U.S.C. 112, second paragraph. See Ex parte Simpson, 218 USPQ 1020 (Bd. App. 
1 982). The claim scope is uncertain since the trademark or trade name cannot be used 
properly to identify any particular material or product. A trademark or trade name is 
used to identify a source of goods, and not the goods themselves. Thus, a trademark or 
trade name does not identify or describe the goods associated with the trademark or 
trade name. In the present case, the trademark/trade name is used to identify/describe 
a coating polymer and, accordingly, the identification/description is indefinite. 

Regarding claim 8, the phrase "or the like" renders the claim(s) indefinite 
because the claim(s) include(s) elements not actually disclosed (those encompassed by 
"or the like"), thereby rendering the scope of the claim(s) unascertainable. See MPEP 
§ 2173.05(d). 
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Claim 14 recites the limitation "said NSAID" in line 1. There is insufficient 
antecedent basis for this limitation in the claim. 



Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 4 and 6-11 are rejected under 35 U.S.C. 102(b) as being anticiated by 
Jans etal. US 5,824,336. 

Jans teaches a chewable tablet (palatable) for companion animals comprising 
active agent, binder, filler, yeast, and meat flavor (column 1 , lines 53 through column 2, 
lines 1-67; and example 2). The binder can beselected from starch, 
polyvinylpyrrolidone, or hydroxypropylmethyl cellulose (column 1, lines 52-65). Jans 
also teach the granulated active agent is coated with binder solution (example 1). 

It is noted that Jans does not teach the active agent in controlled release 
multiparticulate form. However, it is noted that products of identical chemical 
composition cannot have mutually exclusive properties. A chemical composition and its 
properties are inseparable. Therefore, if the prior art teaches the identical chemical 
structure, the properties applicant discloses and/or claims are necessarily present. In re 
Spada, 911 F.2d 705, 709, 15 USPQ2d 1655, 1658 (Fed. Cir. 1990). In the present 
case, the controlled release property recited in the present claims is inherent, because 
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Jans teaches granulated active agent coated with the same polymer being claimed, 
e.g., polyvinylpyrrolidone, or hydroxypropylmethyl cellulose, to obtain the same result 
desired by the applicant, an orally-administered medicament having improve palatability 
suitable for companion animal, including dog and cat. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-15 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Jans et al. US 5,824,336, in view of Alkire et al. US 5,607,697. 

Jans is relied upon for the reason stated above. Jans does not expressly teach 
the claimed particle size. Jans further does not teach the coating polymer includes 
Eudragit. 

Alkire teaches a taste masking microparticle for oral dosage form suitable for 
mammal (abstract and claim 1). The oral dosage form comprises active agent in micro 
particle form coated with a polymer (columns 7-8). Polymer includes ethylcellulose, 
methylcellulose, and acrylic polymer, such as Eudragit®. The micro particle having size 
of less than 850 urn (id). The active agent can be selected from a variety of drugs, 
including analgesic, anti-histamine, laxatives, and antibiotic (column 4, lines 57 through 
column 5, lines 1-21). The dosage form also comprises flavors, binders, fillers, and 
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diluents (column 8, lines 44 through column 9, lines 1 -21 ). The dosage form can be 
formulated into a chewable tablet (column 1 0, lines 67 through column 1 1 , lines 1 -7). 
The process of preparing a coated micro particle is disclosed in the examples. Thus, it 
would have been obvious for one of ordinary skill in the art to optimize the granulated 
active agent taught by Jans in view of the teachings of Alkire to obtain the claimed 
invention, because the references teach the advantageous results and the desirability to 
obtain an improved taste composition suitable for oral administration to companion 
animal. 



Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to S. Tran whose telephone number is (571) 272-0606. 
The examiner can normally be reached on M-F 8:00 am to 5:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Woodward can be reached on (571) 272-8373. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Primary Examiner, Art Unit 1615 



